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Foreign Account Tax Compliance Act (FATCA) is one o f many 
regulatory requirements to increase global tax tran sparency

› On March 2010, FATCA became law 
in the U.S. The purpose of FATCA is 
to combat tax evasion by U.S. 
taxpayers

› Objective: report information on 
financial accounts regularly to the 
U.S. Internal Revenue Service (IRS)

› FATCA thereby confirms the trend of 
increasing international tax 
transparency

Who is 
affected?

What must be 
done?

What is 
required?

What happens 
in case of non-
compliance?

› FFIs are obligated to identify their U.S. customers and 
their financial accounts

› Financial institutions have to register with the IRS to 
achieve a compliant status

› Participating FFIs are obligated to report their U.S. 
customers and their financial accounts, including personal, 
account and income information

› FFIs which are not compliant would be subject to a 30% 
withholding tax on U.S. sourced income

FATCA Overview Short description of how FATCA works

› Financial institutions outside of the U.S., which hold 
financial accounts for the benefit of another person 
(Foreign Financial Institutions = FFIs)
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Many countries have signed or are negotiating an in tergovernmental 
agreement with the U.S.

Partner countries
(Intergovernmental 

agreement)

Non-partner countries
(FFI agreement)

› Several countries already signed (Germany signed on 31.05.2013) or declared to 
sign an intergovernmental agreement with the U.S. to become partner country

› The intergovernmental agreement will serve as a basis for implementation of 
FATCA in respective national legislation

› In IGA countries FATCA becomes national law and the respective national law is 
valid for banks located in the respective country

› An intergovernmental agreement releases each residential FFI from signing a 
separate FFI agreement1 with the U.S.

› Several countries are currently in negotiation with the U.S. regarding an 
intergovernmental agreement

› Non-partner countries are countries which do not sign an intergovernmental 
agreement with the U.S.

› In non-partner countries FFIs have to fulfil the U.S. FATCA requirements to 
become FATCA compliant

› In non-partner countries FATCA will not be implemented as national law

1 exept Partner countries with Model 2 IGA
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Qualification as FFI1

The financial world has to deal with four significa nt questions with 
respect to FATCA

Background Challenges

Identification of U.S. 
customers2

Reporting3

Withholding4

› Entities not qualifying as FFI are not 
subject to FATCA

› Obtaining information on every
account holder / investor / 
intermediary to identify US accounts

› Annual reporting of selected
information to IRS

› Additional data upon request

› Deduction/withholding of 30% tax on 
all US sourced income with respect
to recalcitrant account holders and 
nonparticipating FFIs

› Analysis of department, product & 
business with respect to status quo

› Affection of several systems
› High manual effort
› Method of storage
› System ownership

› Availability of data
› Involvement of external parties
› Building of reporting systems

› Release cycles
› Competitive change requests
› Availability of capabilities
› Involvement of external parties
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› Enhancement of existing tax reporting 
processes (i.e. US-QI)

› Withholding of 30% on U.S. sourced 
income with respect to recalcitrant account 
holders or not compliant FFIs/ NFFEs

› Identification of pre-existing and 
new clients

› Identification of relevant business 
partners/ counterparties

› Annual reporting of client data as 
well as certain income and account 
values/ balances with respect to 
U.S. accounts (current opinion: no 
reporting on compliant Financial 
Institutions)

› Additional information upon request

› Significant costs for withholding 
engine (in the long run dispensable 
anyway in consequence of 
exorbitant withholding tax)

Reporting2

Withholding3

› Modification of client onboarding processes 
(new customers) 

› Modification of AML/KYC processes        
(existing customers)

Identification1

FATCA requires identification, documentation, and i ncome reporting 
of liable U.S. tax payers in our customer base 
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FATCA/IGA implementation timeline

FFI 
Governance: 

Due diligence 
for preexisting 

accounts

Withholding 

Reporting 

Aug 19 2013 until Apr 25 2014 : 
IRS FATCA registration to appear 
on first IRS participating FFI list

June 02 2014: Release of first IRS 
participating FFI list

July 1 2014: Begin withholding on 
US source FDAP income for new 
accounts, NPFFIs

June 30 2015: Complete 
identification and review of 
preexisting high value accounts 

July  1 2015: Begin FATCA 
withholding on any undocumented 
individual preexisting high value 
account

Mar 31 2015: Begin FATCA 
reporting for 2014. 

June 30 2016: Complete 
identification and review of all 
remaining preexisting individual 
and entity accounts

July 1 2016: Begin FATCA 
withholding on remaining 
undocumented preexisting 
accounts 

Mar 31 2016: Reporting for 2015 
includes income payments. 
Reporting must include foreign 
reportable amounts paid to NPFFIs
during 2015 (also applies for 2016). 

June 30 2017: End of first 
compliance certification period                        
Dec 31 2017: First Certification of 
Compliance required

Jan 1 2017: Begin withholding on 
gross proceeds. FATCA withholding 
is also expected to begin for foreign 
passthru payments

Mar 31 2017: Full FATCA reporting 
on begins for 2016.   

Mar 31 2018: Full FATCA reporting 
on Form 1042-S (potentially incl. 
foreign pass-thru payments for 2017)

FFI 
Governance: 

Due diligence 
for preexisting 

accounts

Withholding 

Reporting 

Aug 19 2013 until Apr 25 2014 : 
IRS FATCA registration to appear 
on first IRS participating FFI list

June 02 2014: Release of first IRS 
participating FFI list

July 1 2014: Begin withholding on 
US source FDAP income for 
NPFFIs

June 30 2015: Complete 
identification and review of 
preexisting high value accounts

Prior to Sep 30, 2015: Reporting 
FATCA Partner FI will need to 
provide required information to 
Partner tax authority

June 30 2016: Complete 
identification and review of all 
remaining preexisting account

2016: Reporting Partner FI reports 
to Partner country name and 
aggregate amount of payments 
made in 2015 and 2016 to NPFFIs

2017: Reporting FATCA Partner FI 
obtain and report TIN of each 
specified US account holder
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The following indicia are to be considered to ident ify U.S. accounts of 
individuals

Indicia Required documentation

a) Identification of U.S. resident or citizen › Form W-9 and a waiver (if necessary)

b) U.S. place of birth › Form W-9 and a waiver (if necessary) or
› a Form W-8BEN and a non-U.S. passport or other governmental identification evidencing 

foreign citizenship 
› In addition, to establish the foreign status , PFFI must obtain

- a copy of the individual‘s Certificate of the loss of U.S. Nationality, or
- Form I-407, or
- a reasonable explanation of renunciation of U.S. citizenship or the

reason the account holder did not obtain U.S. citizenship at birth

c) U.S.  address or
U.S. mailing address
U.S. Telephone number

› Either a Form W-9 and a waiver (if necessary),  or 
› a Form W-8BEN and a non-U.S. passport or the governmental identification evidencing 

foreign citizenship

d) Standing instructions to transfer funds to an account 
maintained in the U.S.

› Either a Form W-9 and a waiver (if necessary), or 
› a Form W-8BEN  and documentary evidence (1.1471-3(c)5) establishing foreign status

e) PoA or signatory authority granted to a person with a 
U.S. address; or
an „in-care-of“ or ‘‘hold mail address“ as the sole 
address

› Either a Form W-9 and a waiver, or
› a Form W-8BEN, or documentary evidence(1.1471-3(c)(5) establishing foreign status

A participating FFI is entitled to rely on the docu mentation received from the account holders 
unless it knows or has reason to know that the info rmation contained in such documentation 
is unreliable or incorrect
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An appropriate implementation of FATCA within IT, p rocesses and 
training will be a compromise between conflicting t argets of…

› FATCA specialist for the client (?)

› handling of forms

› business opportunity or handicap?

› how to address a tax issue

› breach of banking secrecy

› penalties by IRS

› external auditing

› reputational concerns

› business hindrance

› standard process AOP 

› one-off expenditure for preexisting accounts

› revolving KYC routine for preexisting accounts

Compliance with FATCA requirements

Cost efficiency, IT, training & processes

Client relationship aspects

…detailed IRS compliance requirements on one hand a nd cost 
efficiency as well as relationship aspects on the o ther.
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US-FI
All clients:

US, DE, 
FFI

FATCA-Withholding – and why Commerzbank has to be co mpliant
Case 1: COBA non-compliant (NPFFI)

USUS--Investment 100%Investment 100%

Repayment USRepayment US--
Investment/Income 70%Investment/Income 70%

USUS--Investment 100%Investment 100%

Repayment USRepayment US--
Investment/Income 70%Investment/Income 70%

Repayment NonRepayment Non--USUS--
Investment/Income 100%Investment/Income 100%

NonNon--USUS--Investment 100%Investment 100%

Payment of 30% of gross Payment of 30% of gross 
proceeds on  USproceeds on  US--
Investment/IncomeInvestment/Income

Present interpretation: Payments for goods and services to/from “recalcitrants” are not subject to 
withholding. 

Question: Will U.S.-FIs continue to work with NPFFIs?  
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COBA
US-FI, 
PFFI,

§1471(f)

FATCA-Withholding – and why Commerzbank has to be co mpliant 
Case 2: COBA compliant

USUS--InvestmentInvestment 100%100%

Repayment USRepayment US--
Investment/IncomeInvestment/Income 100%100%

US and nonUS and non--USUS--InvestmentInvestment 100%100%

Repayment US and nonRepayment US and non--USUS--
Investment/IncomeInvestment/Income 100%100%

Repayment of USRepayment of US--Investment Investment 
70% and of non70% and of non--USUS--
Investment 100% plus Investment 100% plus 
payment of 70% USpayment of 70% US--source source 
incomeincome and no less than 70% and no less than 70% 
nonnon--US US incomeincome

US and nonUS and non--USUS--InvestmentInvestment 100%100%

Anonymous payment of Anonymous payment of 
30% on all US30% on all US--source source 
income and investment income and investment 
and and ““Passthru Payment 
Percentage” of other of other 
incomeincome

NPFFI

Withholding 
Engine

› Present interpretation: Payments for goods and serv ices to/from “recalcitrants” are not 
subject to withholding.

› Question: Will U.S.-FIs continue to work with NPFFI -servicing FFIs?  
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Our assumptions are based on available data and cur rent FATCA 
publishings

What could the appropriate processes look like?

FATCA is relevant for all clients of MSB-Financial I nstitutions

Commerzbank might have to adapt the product range of fered to 
nonparticipating FFIs 

Identification requires client's cooperation for do cumentation (GIIN = 
Global Intermediary Identification Number and possi bly further withholding 
certification)
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For the convenience of our Financial Institutions c lients 
we published our FATCA-compliance on our webpage

Source: https://www.commerzbank.com/en/hauptnavigation/institutions/FATCA/FATCA_2.html
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This is how our registration looks on the IRS webpa ge

Source: http://apps.irs.gov/app/FATCAFfiList/flu.jsf
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A warning: Criminals have discovered FATCA for phis hing

The IRS will not send 
these requests by fax.

The IRS will not request
you to send confidential

information by fax.

IRS e-mail addresses
have a different domain

name: @irs.gov

The IRS will not
request that.

Typing error: 

W-8BEN

The form has to be
filed electronically.

FATCA reporting
has not started yet!
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Next level: “Common Reporting Standard” (CRS)
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›Start Reporting in 2017 (for 2016)

Countries in bold: Commerzbank Legal Entities > 50% and branches               underlined countries: IGA in place or “treated as having an IGA in effect”

Anguilla
Argentina
Br. Virgin Islands
Bulgaria
Colombia
Croatia
Curacao
Cyprus
Denmark
Dominica
Estonia
Faroe Islands
Finland
Gibraltar
Greece
Greenland
Guernsey
Iceland
India
Isle of Man
Jersey
South Korea
Latvia
Lithuania
Malta
Mauritius 
Mexico
Montserrat
Niue
Norway
Romania
San Marino
Seychelles
Slovenia
South Africa
Sweden
Turks and Caicos

Austria
Belgium
Bermuda
Cayman Islands
Czech Republic
France
Germany
Hungary
Ireland
Italy
Liechtenstein
Luxembourg
Netherlands
Poland
Portugal
Slovakia
Spain
UK

More than 90 Countries signed a multilateral CRS-Agre ement -
initially Commerzbank is affected in 27 countries.

›50
›Start Reporting in 2018 (for 2017)

37
›Early Adopters

Albania
Andorra
Antigua and Barbuda
Aruba
Australia
Bahamas
Barbados
Belize
Brunei
Canada
Chile
Costa Rica
Ghana
Grenada
Indonesia
Israel
Macau
Marshall Islands
Panama
Qatar
Saint Kitts and Nevis
Saint Lucia
St. Vincent and the 
Grenadines 
Samoa
Saudi Arabia
Sint Maarten
Turkey
Uruguay

Brazil
China
Hong Kong
Japan
Malaysia
Russian Federation
Singapore
Switzerland
UAE 

18 9
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›Bank

›BZSt

›HMRC

›Bank

›Exemplary illustration

›Account Holder

› Account Holder

Automatic Exchange of Tax Information

› The multilateral agreement activates the automatic exchange of tax information.

› The OECD Global Forum on Transparency and Exchange of Information for Tax Purposes (123 member states) 
supports and supervises the implementation of the new standard within the Global Forum and wants to achieve that all 
countries realize the advantages of the new standard. 

› Financial Institutions will have to record the portfolio of preexisting accounts as per 31 Dec. 2015. 

› Financial Institutions will have to determine the tax residency of new customers starting 1 Jan. 2016.

› The first automatic exchange of data for early adopters will happen in Sept. 2017. Financial Institutions will report to 
their local authority sooner (Germany: expected 31 July).

› The USA will use FATCA for the automatic exchange of information. 
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Wilhelm Grethe 
FATCA/CRS Project
Financial Institutions

Tel. +49 (0)69 / 136-8 47 75
Fax +49 (0)69 / 79 53 69 784
Mail wilhelm.grethe@commerzbank.com
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a. Anti-Money laundering  b. Asset Management & Leasing = Commerz RealAML

Account Opening ProcessAOP

Qualified IntermediaryQI

Know Your CustomerKYC

Association, corporation, partnership, proprietorship, etc. that has legal standing in the eyes of the law.  A legal entity has 
legal capacity to enter into agreements or contracts, assume obligations, incur or pay debts, sue and be sued in its own right, 
and to be held responsible for its actions.

Legal Entity

Non Participating Foreign Financial Institution NPFFI

Non-Financial Foreign Entity - A non-U.S. entity that is not an FFI is an NFFENFFE

Participating Foreign Financial InstitutionPFFI

Foreign Account Tax Compliance Act - A U.S. federal tax law that was enacted in March 2010, and which imposes a new 
30% withholding tax on certain payments made to FFIs and NFFEs that fail to disclose their U.S. customers and investors. 
FATCA also involves extensive due diligence procedures on accounts to determine whether a U.S. person has invested

FATCA

FFI Foreign Financial Institution - a non-U.S. entity that engages in any of the following activities:
1.  Accepts deposits in the course of a banking or similar business;
2.  Holds financial assets for the account of others; or
3.  Engaged in the business of investing or trading in securities, commodities, options, futures and similar

products.
4. Is an insurance company (or the holding company of an insurance company) that issues or is obligated to

make payments with respect to a financial account

Examples of FFIs are: Mutual Funds, Hedge Funds, Trusts, Private Equity Vehicles and certain insurance products

IRS Internal Revenue Service

FATCA Glossary (I/II)
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Non-cooperative clientRecalcitrant account holder

TIEA Tax Information Exchange Agreement

U.S. Person Various types of persons are U.S. persons. For example, citizens and residents of the U.S. are U.S. persons. Entities (e.g. 
corporations, partnerships, trusts, etc.) that are incorporated or organized in the U.S. are also considered U.S. persons

U.S. Sourced Income Income is from U.S. sources, generally, if it is paid by U.S. corporations or by entities formed in the U.S. For example, interest 
income paid by a U.S. corporation or the U.S. government is U.S. sourced income.  Dividends paid by a U.S. corporation are 
also considered U.S. sourced income

U.S. FI U.S. Financial Institution

Withholdable Payment Withholdable payments include U.S. sourced income and gross proceeds from the sale of property that can produce U.S. 
sourced income. For example, a dividend paid on stock issued by a U.S. corporation is a withholdable payment. In addition, 
the proceeds from the sale of stock of a U.S. corporation is also a withholdable payment,  FATCA imposes a 30% withholding 
tax on withholdable payments paid to certain FFIs and NFFEs

FATCA Glossary (II/II)


